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4 By: Sandra J. Badin and Eric J. Magnuson, Special to Minnesota Lawyer @© September 27, 2022

The very first article we wrote in this column emphasized the importance of paying attention to the rules governing the
perfecting of appeals. See, Eric J. Magnuson, Magnuson: Crossing the t's and dotting the i's, Minnesota Lawyer (March 15,
2013). Over the years, we have continued to write articles on the theme of paying attention to the rules, including reviewing why
rules exist and the perils of trying to skirt them. See Eric J. Magnuson, Briefly: There is a reason for all those pesky rules,
Minnesota Lawyer (March 16, 2020); Sandra J. Badin and Eric J. Magnuson, Briefly: Line Dancing for Lawyers, Take 2, Minnesota
Lawyer (March 16, 2020). One key take-away is that rules governing court submissions allow busy appellate judges and their
staff to quickly and efficiently digest the tremendous volume of materials they receive on a daily basis.

We have also written about the impact of technology on appellate practice, and the attendant obligation of appellate lawyers to
be both up to speed on and competent in the electronic requirements imposed by the courts. See Eric J. Magnuson, Ignore
technology at your own peril, Minnesota Lawyer (October 21, 2013). We can safely say that electronic filing is here to stay. See
Eric J. Magnuson and Katherine Barrett Wiik, Briefly: Appellate e-filing has arrived—or I have to pass another test?!, Minnesota
Lawyer (May 14, 2015). And that is a good thing. E-filing allows the court to process the receipt and distribution of written briefs
in electronic form, thereby promoting efficiency for the judges and their staff who are in a constant struggle to do more with less
as judicial branch budgets remain tight.

Aside from the ease of e-filing—it can be done with a few clicks of a computer keyboard, 24 hours a day, 7 days a week, even
when the court is closed—an added benefit is that it provides filing attorneys near-instant feedback. When briefs were filed in



paper format, it could be several weeks before the filing attorney learned that her brief was in some way technically deficient—
i.e., that it failed to comply with the Federal Rules of Appellate Procedure or the court’s own rules. While appellate courts are
generally pretty lenient about allowing correction of deficient briefs, having to correct them adds another layer of expense and
potential delay to the appellate process, not to mention possible embarrassment for the filing attorney.

A few years ago, the Eighth Circuit instituted a policy of having counsel use the court’s electronic filing system (CM/ECF) to
submit the electronic version of the brief for review by the Clerk’s Office staff before the brief is deemed “filed” and before
counsel are required to submit the paper copies of the brief. This process permits deficiencies to be corrected before filing and
before counsel incur the expense of printing and transmitting the paper copies of the brief to the court. Still, the Eighth Circuit
issued almost 1,700 deficiency notices last year. Having to issue deficiency notices creates a substantial amount of work for the
Clerk’s Office and counsel.

Wouldn't it be nice if you knew immediately that your brief satisfied all the technical rules of the court—or that you had a chance
to correct your brief if it did not? Building on the efforts of the Fifth Circuit, the Eighth Circuit Court of Appeals recently
implemented a program that does just that.

Last month, in an effort to reduce the number of deficient briefs filed with the court, the Eighth Circuit’s Clerk’s Office initiated a
new Brief Quality Control Program (BriefQC). When filing a brief with the court through CM/ECF, practitioners now have the
option of choosing the event titled “Brief Submitted for Review.” If the BriefQC Program finds any errors, the filer will see a new
screen titled "Document Check Results.” Examples of errors the program may detect include an incorrect identification (or a
failure to identify) the originating court or agency on the cover of the brief, or the use of wrong citation format when citing to
the record. The practitioner then has the opportunity to cancel the filing, correct the identified errors, and restart the filing
process. No record of the canceled transaction is made on the docket sheet.

The BriefQC program does not identify all potential deficiencies, so all briefs are still manually checked by the Clerk’s Office. And
the BriefQC program may sometimes identify a conforming brief as deficient. Filers have the option to proceed with filing
regardless of the Brief Quality Control Program Results. Indeed, last-minute filers who are informed that their briefs contain
errors may not have the time required to fix the errors before their time to file expires, and so may not have the choice but to
file despite the results of the BriefQC program. The court recognizes this and, at least for now, will not fault practitioners for
filing briefs they have been informed are deficient. See Announcement of New BriefQC Functionality in CM/ECF (August 8, 2022)
(available at https.//www.ca8.uscourts.gov/news/announcement-new-briefqc-functionality-cmecf). Still, practitioners would do



well to submit their briefs to the Brief QC program at least a day or two before the due date to ensure they have sufficient time
to correct any errors the program identifies.

Writing an effective appellate brief is all about clear, well-organized communication that allows the reader to absorb your
presentation of the facts and law with minimum distractions. Having a technically-conforming brief lets the court concentrate on
what's important—the merits of the arguments you are making. Having the appellate court ensure that your brief meets the
technical requirements takes one last thing off your plate, and lets you concentrate on what you do best—advocate for your
clients.

Sandra J. Badin is a counsel in Robins Kaplan’s Boston office, where she practices insurance and appellate litigation.

Eric J. Magnuson is a partner at Robins Kaplan LLP and served as Chief Justice of the Minnesota Supreme Court from 2008 to
2010. He has more than 40 years of experience practicing law and he focuses his practice almost exclusively in appellate courts.
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