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It is common in class action practice, after years of litigation, for class
counsel to seek, and for courts to award, an incentive or service award to
the individuals or businesses who stepped forward to represent the class
and make the case possible. But the availability of service awards has
fallen under a dark cloud — at least in one federal circuit — thanks to the
2020 decision in Johnson v. NPAS Solutions.[1]

In Johnson, a divided panel of the U.S. Court of Appeals for the Eleventh
Circuit departed from decades of established case law — and the law in
every other circuit — to rule that two U.S. Supreme Court cases from the
19th century prohibit such awards.

Although the Johnson court remains an outlier, its prohibition of service
awards may make class actions more difficult to bring in the Eleventh
Circuit, and possibly beyond. Yet the Johnson decision remains in limbo,
because an en banc petition to reverse it has been pending for a year and
half, leading district courts in that circuit to reach a variety of different
outcomes.

Background
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In Johnson, the parties settled a class action involving conduct by medical
debt collectors that allegedly violated the Telephone Consumer Protection Act.[2]

Jenna Dickenson, a serial objector, challenged class counsel's request that the court award
the named plaintiff an amount not to exceed $6,000 as "acknowledgement of [the named
plaintiff's] role in prosecuting this case on behalf of the class members."[3] The U.S. District
Court for the Southern District of Florida entered a final order approving the settlement over
Dickenson's objection.[4]

Dickenson appealed. Among other things, Dickenson argued that two Supreme Court
decisions from the late 19th century — Trustees v. Greenough, from 1882, and Central
Railroad & Banking Co. v. Pettus, from 1885 — required the court to reject the proposed
service award.

In Greenough, the plaintiff won "a considerable amount of money" from a railroad company
on behalf of himself and his fellow bondholders.[5] A special master ruled that, in addition
to his pro rata share of the recovery, the plaintiff was entitled to recover his costs of suit,
including attorney fees, as well as to receive compensation for his personal expenses and
services, including an allowance of $2,500 a year for 10 years.[6]

The Supreme Court ultimately agreed that the plaintiff could recoup his costs of suit
because, though not a trustee, he had "at least acted the part of a trustee in relation to the
common interest."[7] But when it came to personal services, while the court found it
permissible for trustees to recover such costs in order "to secure greater activity and
diligence in the performance of the trust, and to induce persons of reliable character and
business capacity to accept the office of trustee," such awards are not available to creditors.



The court reasoned that it "would present too great a temptation" to bring frivolous cases if
a creditor "could calculate upon the allowance of a salary for their time and of having all
their private expenses paid."[8]

The Johnson Decision

In Johnson, a divided Eleventh Circuit panel, including a judge from the U.S. Court of
Appeals for the Tenth Circuit sitting by designation, held that Greenough and Pettus
precluded not only the award at issue, but all service awards earmarked for class
representatives like Johnson.[9]

Acknowledging that its decision departs from decades of case law in which class
representative service awards are routinely approved, the court characterized its opinion as
corrective. The Greenough and Pettus decisions, the court stated, "seem to have been
largely overlooked in modern class-action practice."[10]

The Johnson court read those decisions to declare a rule: that "[a] plaintiff suing on behalf
of a class can be reimbursed for attorney fees and expenses incurred in carrying on the
litigation, but he cannot be paid a salary or be reimbursed for his personal expenses."[11]

Indeed, the majority held that the incentive award at issue was even worse — "part salary
and part bounty" — because the class representative sought to be "compensated for the
time he spent litigating the case, or his 'personal services' as well as:

a bonus for bringing the suit, inasmuch as he has "subjected himself to scrutiny from
NPAS Solutions, class members, and the public at large," "successfully brought a
class action that provides meaningful cash benefits to thousands of persons," and
"provided an important public service by enforcing consumer protection laws."[12]

In a footnote, the court explained that its decision also tracks its obligation to make sure
class representatives do not receive preferred treatment.[13] The court rejected the
plaintiff's argument that Greenough and Pettus are not applicable because "both pre-date
Rule 23 by decades," since each "involved an analogous litigation actor — i.e., a 'creditor
seeking his rights in a judicial proceeding' on behalf of both himself and other similarly
situated bondholders."[14]

What Johnson Gets Wrong

There is no real dispute that, as Johnson put it, a named plaintiff should not earn a salary or
a bounty. But that is not what a service award does.

Courts routinely recognize that named plaintiffs are entitled to modest service awards. As
Johnson's one dissenting judge recognized, individuals incur costs when they agree to serve
as class representatives, which "may include time and money spent, along with all the slings
and arrows that accompany present day litigation."[15]

Class representatives take on substantial risk to their personal reputation and privacy by
serving as named plaintiffs. That includes the inconvenience and discomfort of producing
documents, reviewing discovery responses and major filings, sitting for depositions, and
staying up to date on case developments.

Class representative discovery is often time-consuming and burdensome, to the point that
the burdens of service often outweigh any individual benefit to the class representative. Of



course, class representatives have the choice to not serve as named plaintiffs and incur
none of these costs.

But public policy weighs in favor of offering individuals and businesses incentives to step
forward and bring class actions — which frequently involve negative value claims for which
the pro rata individual recovery alone would not be worth the candle.

There are at least two reasons why a service award is not a bounty. First, numerous
safeguards are in place. For example, the court serves as a gatekeeper and even a quasi-
fiduciary, to ensure that a settlement does not create any conflicts between class
representatives and absent class members.[16]

To that end, diligent class counsel are careful not to promise named plaintiffs at the outset
of the case that they will receive an award above and beyond their pro rata share of any
recovery — only that counsel will ask for a modest service award, subject to the court's
approval.

In some cases, plaintiffs will submit declarations or affidavits stating as such, and often
have to answer questions on the subject at deposition. And the court's oversight has teeth:
Some courts have held that a guaranteed award creates a conflict between plaintiffs and
absent class members.[17]

Second, service awards are simply too small to be a salary or bounty. The plaintiff in
Greenough sought recovery of his litigation costs and attorney fees, totaling more than
$50,000. Above and beyond this sum, he requested $15,003.35 for "railroad fares and hotel
bills," and an "allowance out of the fund for his expenses and services," in the form of a
salary of $2,500 per year for 10 years of personal services.

In other words, the salary at issue in Greenough was actually a salary. Adjusted for
inflation, the plaintiff in Greenough sought approximately $1.3 million from the fund for his
salary and personal expenses.[18]

Such an outsized award would in most circumstances be inappropriate. But in the 21st
century, service awards to class representatives tend to be no more than a few thousand
dollars — a pittance in the scheme of a complex litigation that could drag on for years.

If anything, courts should approve larger incentive awards, to compensate class
representatives for the risks they take — both to their reputation and business — the
significant time they commit, and the substantial work they perform, without any guarantee
of recovery.

Of course, the above two points are related. One of the ways that a court exercises its
quasi-fiduciary obligation to ensure that a class settlement is fair and adequate is by
ensuring that service awards do not create a conflict with the class because they are too
high. And courts take this gatekeeping role seriously.

For instance, a court may simultaneously recognize that — as the U.S. Court of Appeals for
the Seventh Circuit said in its 1998 decision in Cook v. Niedert — "an incentive award is
appropriate if it is necessary to induce an individual to participate in the suit," yet
nonetheless reduce the proposed award after evaluating it in light of "the actions the
plaintiff has taken to protect the interests of the class, the degree to which the class has
benefitted from those actions, and the amount of time and effort the plaintiff expended in
pursuing the litigation."[19]



Indeed, Greenough itself recognizes the need for awards to induce litigation in the public
interest. The decision explains that awards for "personal services" may be granted to
trustees in order to "secure greater activity and diligence in the performance of the trust,
and to induce persons of reliable character and business capacity to accept the office of
trustee."[20]

Those same considerations weigh in favor of granting service awards to class
representatives. Thus, if anything, the Greenough decision does not support the Johnson
majority's opinion — it supports the dissent.

How Johnson May Discourage Plaintiffs From Serving as Class Representatives

Although the Johnson decision has the potential to deter otherwise meritorious class actions
from being filed, so far its impact has been limited. No other federal appellate court has
addressed the Johnson decision — and, of the 10 district courts outside the Eleventh Circuit
that have, each has refused to follow it.

Within the Eleventh Circuit, however, the Johnson decision has caused confusion. The
plaintiff, Johnson, and the objector, Dickenson, have sought en banc review of the
decision,[21] and half a dozen interest groups have filed amicus briefs.[22]

On Nov. 9, 2020, an anonymous judge withheld issuance of the mandate, permitting the
appellate court to retain jurisdiction while the petition for rehearing en banc is pending.
Nearly a year and a half later, the full court has yet to take up the issue, without any clear
explanation for the delay.

Under Eleventh Circuit rules, this should not affect the decision's precedential value.[23]
Nonetheless, a debate has emerged over whether to follow the decision or not.

One Eleventh Circuit decision — authored by U.S. Circuit Judge Beverly Martin, who
authored the dissenting opinion in Johnson — found that Johnson controls. Half a dozen
district courts from the Eleventh Circuit have agreed. One court suggested that the parties
must explain "what this service award is compensating Plaintiffs for" in order to have a
chance at approval.

On the other hand, some district courts in the Eleventh Circuit continue to approve service
awards by distinguishing Johnson. Some have found awards to class representatives
appropriate if they granted defendant a release broader than the class release.[24]

One court distinguished Johnson, Greenough and Pettus because the incentive awards at
issue were not defined as a "bonus" or "salary," but rather compensation to the class
representatives for "considerable risk of alienation and harm to their reputations for seeking
to enforce their rights."

However, a substantial plurality of courts in the Eleventh Circuit have punted, approving
class action settlements while setting aside the amount of the requested award and
reserving jurisdiction for that narrow purpose, unless and until the full Eleventh Circuit or
the Supreme Court address the issue.

One approach that parties may want to consider is including language in the settlement
agreement, providing that class counsel reserves the right to petition the court for service
awards if and when the Johnson decision is vacated or superceded.



One bit of poetic justice has arisen from the saga, which all began with a professional
objector's challenge to a service award. In Drazen v. GoDaddy.com — in which the U.S.
District Court for the Southern District of Alabama approved a class settlement in 2020 —
an objector asked the court to apply Johnson and reject the proposed service awards to the
named plaintiffs.[25]

After the court agreed, the objector then sought an incentive award for himself, arguing
that the Johnson decision applied only to class representatives. But the district's chief judge
disagreed, holding in an indicative motion — an appeal remains pending — that the logic of
Johnson extends to objectors.[26] If any lesson is to emerge from Johnson and its progeny,
perhaps that lesson is: Be careful what you wish for.
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