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How to Avoid ‘Snap Removals’

implementing an electronic filing
system to reduce court costs and make
documents more readily available to the
public. Corporate defendants have seized
on this as an opportunity to remove cases
to federal court—within minutes of a case
being filed. To accomplish these “snap
removals,” these defendants have hired
people to troll state electronic dockets and
immediately file notices of removal before
a plaintiff has any reasonable opportunity
to serve the forum defendant.

Some plaintiffs have resigned to hiring
process servers to sit outside a defendant’s
headquarters with a laptop and wireless
printer to serve the complaint as soon as it
is filed and docketed. However, even with
such drastic tactics, defendants are still
removing cases before plaintiffs can serve
the complaint.

As a result, more cases likely will be
heard in federal court. To avoid snap
removal and rely on the forum defendant
rule to litigate a case in state court with
an out-of-state plaintiff, plaintiff attor-
neys must prepare in advance of filing
to ensure the complaint can be served
immediately on the forum defendant
after clicking “upload.” The same holds
true for cases filed in jurisdictions that
have not yet adopted electronic filing—
defendants have become more vigilant
in monitoring all dockets for purposes
of removal. Counsel should serve a copy
of the electronically filed complaint on
the forum defendant as soon as possible.

Where the Circuits Stand

Over the years, courts have grappled
with the application of §1441(b)(2).
Defendants consistently argue that the
language of the statute is clear, and thus,
the plain meaning of the statute controls.*
However, plaintiffs have relied on case
law explaining a basic tenet of statutory
construction: that courts should interpret
a law to avoid absurd and bizarre results.?
Most district courts remain divided on
whether removal is appropriate before
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When relying on the
forum defendant rule for
state court jurisdiction,

immediate service of a
complaint cannot be
over-emphasized.

the complaint is served on the named
forum defendant. Only a few circuit
courts have addressed this issue directly
because plaintiffs cannot immediately
appeal a decision denying remand.¢
However, defendants have argued that
dicta from Sixth and Seventh Circuit opin-
ions control on the issue of pre-service
removal pursuant to §1441(b)(2).

In Goodwin v. Reynolds, the Eleventh
Circuit addressed pre-service removal
in the context of whether a defendant’s
“substantial” right of removal was
defeated by the district court granting
the plaintiff’s motion to dismiss the
case without prejudice and refile in
state court.® However, the underlying
facts of Goodwin prompted the court to
chastise the defendants for the precise
type of gamesmanship defendants are
now regularly engaging in.”

In Goodwin, the plaintiff filed her case
in Alabama state court and on the same
day requested and paid for the service of
process on all named defendants by the
state court clerk.'® The plaintiff provided
courtesy copies of the complaint to all
three named defendants; however, the
clerk’s office was unable to process the
service packages due to staff shortages."
Three days after suit had been filed,
but before the plaintiff could properly

effectuate service on the defendants, the
case was removed to federal court.?

The Eleventh Circuit explained that
“the only reason this case is in federal
court is that the non-forum defendants
accomplished a pre-service removal by
exploiting, first, [p]laintiff’s courtesy in
sending them copies of the complaint
and, second, the state court’s delay in
processing [p]laintiff’s diligent request
for service. ... Defendants would have us
tie the district court’s hands in the face of
such gamesmanship on the part of Defen-
dants.” In finding that the district court
did not abuse its discretion in granting the
plaintiff’s motion, the court concluded
that if it were to accept the defendants’
argument that the removal statute is
intended to protect their right to removal,
the statute’s “properly joined and served”
language would be turned on its head.*

Unfortunately, more recent decisions
from the Second and Third Circuits have
rejected the argument that such defense
tactics produce the level of absurd and
bizarre results that warrant judicial
intervention. Accordingly, both circuits
have now issued conclusive opinions
that the plain meaning of §1441(b)(2) is
to be applied in these situations.

In Encompass Insurance Co. v. Stone
Mansion Restaurant Inc., the Third
Circuit accepted a literal interpreta-
tion of the “properly joined and served”
language of §1441(b)(2) in finding that the
forum defendant’s “pre-service machina-
tions” to remove the case to federal court
did not constitute an absurd or bizarre
result.® Like other district courts around
the country, courts within the Third
Circuit had been split on the application
of the forum defendant rule. However,
at least one district court had held that
§1441(b) barred removal by a forum
defendant, regardless of whether it had
been served.'®

Now that Encompass controls, this is
particularly significant to New Jersey
state court practice, for example, when
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out-of-state plaintiffs have consistently
litigated against in-state pharmaceutical
and medical device manufacturers, New
Jersey federal courts have already applied
Encompass and upheld pre-service
removal by New Jersey defendants in
cases filed by out-of-state plaintiffs.”?
District courts outside of New Jersey
and Pennsylvania have quickly adopted
Encompass and, unfortunately, it is antici-
pated that this will be a growing trend.”®

Even more recently, the Second Circuit
in Gibbons v. Bristol-Myers Squibb Co.
cited to Encompass in upholding the
removal of 45 actions filed in Delaware
state court to the then-pending Eliquis
multidistrict litigation consolidated in
the Southern District of New York.”” The
plaintiffs argued that application of the
plain meaning of §1441(b)(2) produces an
absurd result and will lead to non-uniform

application of the removal statute, partic-
ularly because Delaware requires a delay
between filing and service.2®

The Second Circuit disagreed and held
that absurdity cannot justify a departure
from the plain text of the statute, even if
it produces results that a court or litigant
finds anomalous or unwise.?! Addressing
the plaintiffs’ second argument regarding
non-uniform application of the forum
defendant rule, the court held that
state-by-state variation is not uncommon
in federal litigation, including in the
removal context, and variation alone does
not justify departure from the plain text
of §1441(b)(2).22

Tackling the Problem

When relying on the forum defendant
rule for state court jurisdiction, imme-
diate service of a complaint cannot
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be over-emphasized. As soon as the
complaint is filed electronically or
otherwise, your process server should be
prepared to serve the forum defendant or
its agent with copies of the complaint in
which they can fill in the docket number.
This is particularly true when bringing
an action against a large corporation
with resources to employ docket trolls
to monitor filings made in state court
dockets. In fact, defense counsel is now
recommending that all “frequently sued
parties may want to invest in electronic
monitoring of state court dockets to
identify suits pre-service and consider
removing these cases”?

Tt is also worth noting that a very small
minority of states permit service before
filing a complaint, commonly referred to
as “pocket service.”** In these jurisdic-
tions, pocket service is a useful way to
prevent snap removals.

Be alert to the fact that defense counsel
often removes cases that are inappro-
priate for removal even when relying on
the “plain meaning” interpretation and
that defendants may fail to comply with
the requirements to effect removal.?
28 U.S.C. §1446(d) spells out the proce-
dure for removal of cases to federal court.

A recent case highlights those obliga-
tions: In Hardman v. Bristol-Myers Squibb
Co., the court held the plain meaning of
§1446(d) requires defendants to file a
notice of removal with the federal court,
provide notice to adverse parties, and
file a copy of the notice of removal with
the state court.” In Hardman, the plain-
tiffs had served their complaint on the
forum defendants before the defendants
filed their removal notice and affidavit
of service with the state court.?” Thus,
the court reasoned that the defendants
had not complied with all three statutory
requirements to effect removal prior to
service of the complaint, and the plain-
tiffs’ motion for remand was granted.®

Another common scenario is the
failure to certify that all defendants who
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are properly joined and served consent to
the removal of the action.?” For example,
aforum defendant may have been served
before removal, but defense counsel
failed to confer with its client before
filing the notice of removal. For improper
removals such as these, counsel may seek

both statutory and Federal Rule of Civil
Procedure 11 sanctions.®® Rule 11 sanc-
tions are the most appropriate when it is
clear that defense counsel made no effort
to confer with the client before filing the
notice of removal,

In addition, the fact that many of
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these removals happen within minutes
of filing the state court complaint—
in one case in New Jersey, as little as
nine minutes®—understandably raises
concerns as to whether an attorney is
even reviewing the notice of removal
papers before filing. Therefore, plaintiff
attorneys should actively seek sanctions
when there is a clear failure to comply
with Rule 11 and thus prevent future
improper removals.

Plaintiff attorneys can no longer
depend on the forum defendant rule
to keep a case in state court without
preparations for immediate service of
the complaint. While plaintiffs are being
deprived of their rights to the appro-
priate forum and the acts of removal
are impinging on states’ rights, more
courts likely will choose to apply the
plain meaning of 28 U.S.C. §1441(b)(2).
Be expeditious with service, and seek
sanctions when applicable to protect
your clients’ rights.

Danielle Gold is an attorney with Weitz
& Luxenberg in New York City and can be
reached at DGold@weitzlux.com. Rayna
E. Kessler is an attorney with Robins
Kaplan in New York City and can be
reached at RKessler(@RobinsKaplan.com.
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